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BACKGROUND: The Americans with Disabilities Act (ADA) prohibits discrimination based on physical or
mental disabilities and requires that employers provide reasonable accommodations to workers with
disabilities who can perform their essential job functions. However, the ADA also states that an employer
is not required to hire or keep an individual with a psychiatric disability if it poses a direct threat to his or
her safety or the safety of others.

OBJECTIVES: To identify employers’ disclosure requirements for mental illness diagnosis or treatment
during the job application process and/or as a condition of ongoing employment, to determine disclosure
requirements of state and federal licensing bodies, and to evaluate the legality of disclosure of mental
health status.

METHODS: We conducted an Internet-based search to identify public and private employers’ disclosure
requirements based on 4 keyword combinations, including “employment/mental health,” “employment/
mental illness,” “license application/mental iliness,” and “license application/mental health.” Other em-
ployers were included based on known federal and/or state certification requirements or a governing
body policy for employee suitability and fithess. A panel of 3 investigators reviewed the data and analyzed
the key findings, industry trends, and workplace implications.

RESULTS: Of the 23 industries (eg, construction, government, military, transportation) investigated, 5
were public and 18 were private. Public employees and government-regulated companies often required
disclosure of mental health conditions because of the nature of the work. Private companies showed
more variability than public in whether applications contained disclosure requirements, some of which
were not compliant with the ADA regulations.

CONCLUSION: Across the United States, job applicants and workers are often asked to disclose
mental health status as a condition of employment. Consequently, applicants and workers may hide
mental health issues, resulting in the underuse of mental health resources by those in need.
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Disclosures are at end of text

ental illness refers to a wide range of mental,
behavioral, and emotional disorders that alter
thinking, behavior, or mood.! In 2019, 51.5

million adults in the United States had a mental illness?;
however, only 44.8% of them received treatment.? Peo-
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ple with mental illness often have increased medical and
psychologic comorbidities, lower rates of employment,
and higher rates of homelessness and incarceration than
those without mental illness.

The Americans with Disabilities Act (ADA; 42 US
Code §12101) protects workers with mental health is-
sues by prohibiting private employers, state and local
governments, employment agencies, and labor unions
from discriminating against qualified individuals with
disabilities during the hiring process.” For example,
pursuant to Title I of the ADA, private employers, state
and local governments, employment agencies, and
labor unions cannot require medical examinations or
make disability-related inquiries unless the examination
or inquiry is job-related and consistent with business
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KEY POINTS

> Discrimination against workers with mental health
conditions is prohibited under the Americans with
Disabilities Act (ADA), but employees with mental
illness still face prejudice.

> Using an Internet-based search, the authors
reviewed mental health disclosure requirements of 5
public and 18 private industries.

> Private industries had more variability than public
industries in whether job applications had mental
health disclosure requirements; some industries did
not comply with the ADA.

> The way a mental health disclosure request is made
can affect the likelihood that an employer complies
with ADA requirements.

> To ensure ADA compliance, mental health
disclosures should be requested after a job is offered
rather than before offering employment.

> Participation in employee assistance programs is
low, so employers need to offer comprehensive
mental health benefits.

> Changing how mental health is viewed in the job
application process and during employment requires
continued efforts through advocacy and education.

> Further research is needed to investigate other
employers’ disclosure requirements and evaluate
their impact on people with mental illness.

necessity.” Even then, an employer can require a med-
ical examination or inquiry only after making an offer
of employment to a job applicant and before the appli-
cant begins employment. Similarly, licensing boards
may not discriminate against qualified individuals on
the basis of disability.’

Title II of the ADA, which applies to state and local
government entities, such as licensing boards, mandates
that no qualified individual should be excluded or denied
the services, programs, or activities of a state-run institu-
tion, or be subjected to discrimination.” However, if an
individual cannot meet the necessary criteria to perform
in a particular field, then he or she may not be consid-
ered qualified according to the ADA.?

Therefore, licensing boards are permitted to ask ques-
tions about an individual’s mental health conditions, but
inquiries must be limited in scope. The questions must
address whether the individual is able to meet the essen-
tial eligibility requirements for participation in the spe-
cific profession, and such eligibility requirements must be
necessary for the provision of the services, program, or
activity being offered.’ The ADA also offers protection

CLINICAL

for persons with previous mental health conditions who
are now recovered.*

The decision to disclose a mental health condition,
either during the hiring process or during employment,
has many implications. Research has shown that disclo-
sure of a mental illness on a job application may lead to
reduced chances of being selected for employment.>® For
current employees, fears of stigma, loss of credibility
among peers, being passed over for promotional opportu-
nities, and of termination are all reasons that persons
may choose not to disclose a mental health issue.>”

However, in the workplace, poor mental health can
negatively affect job performance, productivity, engage-
ment, physical functioning, and communication.® The
disclosure of mental illness may have some positive bene-
fits, including receiving necessary accommodations, avail-
ability of workplace programs to assist employees, and re-
duced stress from not hiding a condition from employers.’

The goals of this study were to assess hiring and work-
place practices that require the disclosure of mental
health issues and the use of medication for mental
health conditions as a requirement of employment or
licensure, and to determine what, if any, impact that may
have on employment.

Methods

To identify public and private employers, we conduct-
ed an Internet-based search using 4 keyword combina-
tions, including “employment/mental health,” “employ-
ment/mental illness,” “license application/mental illness,”
and “license application/mental health.”

The study inclusion and exclusion criteria of profes-
sions were based on the availability of publicly accessible
information, which was used to identify and categorize
industries, and to identify mental health disclosure re-
quests. In some cases, employment applications were only
visible to registered users, which limited the research.

Public and private industries were reviewed to discern
whether job applicants and workers were required to
disclose their mental health status and related medica-
tion use. The industries were selected based on state
certification requirements, or because a governing body
dictated policy for employee suitability and fitness.

A panel of pharmaceutical management MBA stu-
dent researchers reviewed journal articles, industry pub-
lications, state licensure requirements for applicants, and
employment applications to evaluate the appropriate-
ness and legality of applicants or workers having to dis-
close their mental health status and determine the re-
quirements of state and federal licensing bodies with
respect to disclosures.

A panel of 3 experts from the health or legal indus-
tries reviewed the accumulated data, and highlighted key
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Private and Public Vocations Included in

Table 1 the Study

Armed Forces Healthcare (physicians)

Coal miners Immigrants

Commercial divers Law enforcement

Counselors/social workers Legal sector

Daycare staff Lifeguards

Dock workers Longshoremen

Education (teachers) 0il and gas employers (eg, ExxonMobil)

Students

Energy sector

Federal government Taxi drivers

Firearms dealers Transportation (pilots, train engineers)

First responders United Nations agency

Healthcare (nonphysician)?

@Nonphysician healthcare provider includes dentists, pharmacists, nurses, pharmacy
technicians, licensed clinical social workers, veterinarians, podiatrists, psychologists.

findings, industry trends, and workplace implications.
One expert was an employee advocate, with an emphasis
on health and wellness; a second expert was a senior
human resources executive for a large insurance corpora-
tion; and a third was from a nonprofit organization, with
a focus on workplace policy and employee advocacy.

Results

A total of 23 industry and other population groups were
identified, representing 5 public and 18 private entities
(Table 1). The public industries included the Transporta-
tion Security Administration (TSA), US Department of
Transportation (USDOT), Occupational Safety and Health
Administration (OSHA)), politicians, and park rangers. As
part of the job application, public employees were often
required to disclose mental health conditions and/or related
medication use, because of the nature of their work.

Professions that required state licensure, such as legal
or medical employees, and private-sector industries, such
as construction, energy, or transportation workers, varied
widely in whether their job applications contained dis-
closure requirements, and the extent to which disclo-
sures were compliant with the ADA.

Table 2 provides a summary of the professions that
were consistent with the ADA guidelines in their job
application requirements (ie, low variability), or those
that varied widely in their compliance with the ADA
and had variability among professions where states regu-
late licensing requirements (ie, high variability).

Public employees. The requirements to disclose men-
tal health conditions and medications for public employ-
ees (ie, law enforcement, firefighters, military personnel)
were similar across the 50 states. The US Armed Forces
had the strictest requirements. Recruits were required to

Professions with Low or High Variability with

Kl /DA Requirements
Low variability High variability
Armed Forces members Legal sector employees
Divers Attorneys
Energy sector employees Judges
Construction workers Nonphysician healthcare providers
Gas/chemical workers Dentists
Power plant operators Licensed clinical social workers
Federal government workers Nurses
Government civilian workers Pharmacists
0SHA/Department of Interior Pharmacy technicians
First responders Podiatrists
Firefighters Psychologists
Law enforcement employees Veterinarians
Police 0il and gas employers
ExxonMobil
BP offshore workers
Physicians
Taxi drivers
Transportation employees
Drivers
Equipment operators
United Nations agency employees

ADA indicates Americans with Disabilities Act; OSHA, Occupational Safety and
Health Administration.

take a medical examination, which allowed for the dis-
qualification of applicants who presented with psychiatric
or behavioral disorders, a history of disorders with psychot-
ic features (eg, schizophrenia, delusional disorders, unspec-
ified psychoses, mood disorders), a history of mental
health disorders, or previous psychiatric hospitalization.”

State law enforcement applicants in Alabama were re-
quired to submit to a physical examination and a psycho-
logical evaluation, and other states, such as Alaska, often
require applicants to disclose all prescription medications
and previous hospitalizations.'®!" A physical examination
was also required for firefighters in Arkansas, and evidence
of a neurologic disorder was grounds for disqualification.'?

These types of employment often have a high degree
of stress related to carrying out job-related duties and
interfacing with and protecting the citizens of the Unit-
ed States. Mental health conditions may negatively af-
fect the employee’s ability to perform such high-stress
positions, and therefore disclosure requirements may be
in direct violation of the ADA, depending on the man-
ner in which the disclosure requests are made.

Government agencies. In general, applicants for po-
sitions in the federal government are required to partic-
ipate in mandatory pre-employment health screenings
and to disclose voluntarily physical and mental health
impairments. The extensive list of disorders that could
disqualify an applicant reflects the underlying correla-
tion between recognized medical conditions and effec-
tive job performance.'>!
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Depending on the specific agency and position, a
complete medical, neurologic, and/or neuropsychologi-
cal examination is administered.”” For example, the
TSA requires applicants to undergo a medical assess-
ment and to provide related documentation."* These
applicants with disclosed mental health conditions are
required to provide assurance of treatment compliance
and that the psychiatric disorders have not led to func-
tioning or judgment impairment, through provided
documentation.'* Similarly, USDOT applicants are re-
quired to undergo a medical examination and, in gener-
al, are disqualified from employment if the examination
reveals psychosis, bipolar disorder, severe personality
disorders, or epilepsy.!®

Federal government jobs, especially those with the
TSA and USDQOT, require a great deal of cognitive abil-
ities, which may be impaired by a mental health disorder.
In general, the government agencies tie the disclosure of
a mental health condition to an applicant’s ability to
perform essential job functions, and therefore would fol-
low ADA guidelines.

Legal sector. Every US state bar requires that future
lawyers have strong moral character and are fit to prac-
tice law*; however, the states go about this in different
ways. More than 50% (ie, 26) of the states use the Na-
tional Conference of Bar Examiners’ Character & Fit-
ness application, which focuses on the applicant’s con-
duct and behavior, and his or her current ability to
practice law.'® As part of the Character & Fitness appli-
cation, applicants are asked if they currently have a
condition or impairment (including, but not limited to,
substance abuse, alcohol abuse, or a mental, emotional,
or nervous disorder or condition) that in any way affects
their ability to practice law in a competent, ethical, and
professional manner.!” Applicants are also asked to dis-
close medication use for the treatment of any such con-
ditions. Because the application focuses on a current or
ongoing condition, in an attempt to assess whether the
applicant can meet essential requirements for practicing
law, such questions may be ADA-compliant.!?

The other 24 states vary widely in the disclosure of
mental health conditions and/or medication use. For
example, some states do not inquire about an applicant’s
mental health, whereas others (eg, Minnesota) inquire
about current or past (past 2 years) diagnoses.'® If an ap-
plicant for bar admission in Minnesota answers yes to the
mental health question, then he or she must describe
whether the condition has impaired his or her ability to
meet the eligibility requirements to practice law.'s

Other states, such as Arkansas, require a broad autho-
rization to contact a bar examination applicant’s treating
physician(s), if the applicant indicated a current mental
illness diagnosis."” Although some states, such as Minne-
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sota, tie the questioning back to the ability to meet eligi-
bility requirements to practice law (and therefore remain
complaint with ADA),'® other state bars leave the line
of questioning open.

Medical professionals. Physician licensing has typi-
cally included questions about mental health conditions,
and if affirmed, reports of treatment have been required.*
Although a 2017 study showed that most US states in-
quire about mental health conditions on a first-time
medical licensing board application, there is significant
variability in how the states assess mental health.”® Ac-
cording to that study, 23 states limited the inquiries to
disorders causing functional impairment, and 6 states
limited the questions to current conditions. Approxi-
mately 33% of the states examined in the study likely did
not comply with the ADA, because they asked questions
about past impairment in addition to current impairment
from a mental health condition.”® Consequently, in a
2017 survey, 40% of physicians were reluctant to seek
formal treatment for a mental health condition, because
of possible licensure repercussions.*

We assessed the licensure requirements for other med-
ical professionals (eg, dentists, nurses, pharmacists, phar-
macy technicians, podiatrists, licensed clinical social
workers, veterinarians, psychologists) through publicly
available literature searches, such as PubMed, and in the
top 5 states (California, Texas, New York, Florida, and
[llinois) by population size in addition to New Jersey and
Delaware, but trends were hard to ascertain in these
states, given the limited public information available.

A recent review of registered nurse licensing boards in
the United States showed that 21 boards do not ask
questions about mental illness, and another 8 boards
focus on current disability, which may be legal under the
ADA, depending on the scope of the question.?! Howev-
er, 22 boards ask questions that may not be ADA-com-
pliant, because they focus on past illness, and/or require
a prediction of future impairment.?!

We also identified information regarding licensure for
psychologists through a literature review. One study
showed that 56.9% of states do not ask any questions
about mental health, and 21.6% of states limit questions
to current conditions or to job-related competence in
compliance with the ADA.* The remaining states in-
quire about greater time frames or indefinitely, which
would likely violate the ADA.* Across the medical pro-
fessions, the requirements to disclose mental health
conditions were similar, with many professions likely in
direct violation of the ADA.

Private sector. In our review of private-sector indus-
tries, we evaluated employees in construction, energy,
and transportation. Employees in the oil and gas indus-
try, including offshore oil rig workers, were typically re-
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quired to complete a comprehensive medical, social, and
occupational history questionnaire. The disclosure of
mental health conditions and conditions that may limit
the ability to perform job duties was required for 1 com-
pany,”” but certain conditions disqualified applicants
from employment in another company.?> However, the
specific details varied by employers.?

By and large, employees in these private-sector indus-
tries work in potentially dangerous situations, so their
ability to perform job duties would be an important con-
sideration. Linking the mental health disclosure require-
ment to essential job duties can make compliance with
the ADA more likely. However, such disclosures should
be requested after the job offer is made rather than before
offering employment.

Transportation-related industries, such as taxi drivers
and rideshare companies, were also assessed. All persons
applying for positions that require a commercial driver’s
license (eg, truck driver, bus driver, crane or other heavy
equipment operator, highway maintenance technician)
must provide verification of their physical and mental
health qualifications to drive safely a commercial vehi-
cle.” Specifically, the commercial driver’s license appli-
cation asks if the candidate has had anxiety, depression,
nervousness, and/or other mental health conditions;
however, whether that disclosure disqualified a candidate
was unclear.”

In reviewing the top 6 cities ranked by the number of
taxi drivers on Wikipedia, there was significant variabil-
ity within each city’s application requirements. For ex-
ample, New York City requires a physical examination,
and includes the disclosure of mental illness as part of the
application process.”” By contrast, Washington, DC, did
not require a medical examination or the disclosure of
any physical or mental health condition (according to
their 2016 records).”

With increasing popularity in ridesharing,”’ it is rea-
sonable to expect that drivers employed by reputable
companies, such as Uber or Lyft, would be required to
disclose medical or mental health issues. However, dis-
closures for drivers are not required in the United States,
with the exception of the state of Colorado, which ne-
cessitates certification from a health professional.?®

Although we made attempts to evaluate other profes-
sions, such as teachers, school counselors, daycare staff,
and lifeguards, information regarding the requirements
to disclose mental health conditions and medications
was not publicly available.

Policy Implications

Our findings show that across the United States, and
within various public and private-sector sectors, job ap-
plicants and employees are often asked to disclose their

mental health status. Typically, the more heavily regulat-
ed the profession, the more common it is to require
mental health disclosure. Examples include public em-
ployees and people working in jobs with high levels of
physical and mental endurance requirements. These
professions link mental health disclosure requirements to
job requirements and, therefore, may not be in violation
of the ADA, depending on how and when the questions
were asked. Other industries, however, such as the legal
and medical professions, are more variable in their re-
quirements and in their compliance with the ADA.

Employers may continue to require the disclosure of
mental illness for fear of unpredictable job performance,
absenteeism, and workplace disruption.”’ Many persons
with mental health disorders may hide their condition
during the hiring process and once on the job, because
these conditions are often “invisible” and episodic.”
Consequently, job applicants and employees may con-
ceal their mental health history, because of potential
discrimination in the hiring process, fear of being termi-
nated from a current position, or a lack of future oppor-
tunities.’ In addition, fear of discrimination and stigma
from peers are common reasons for nondisclosure of
mental illness in the workforce,>™*° and self-stigma and
embarrassment may also play a role.!

Efforts have been made to protect workers from these
mental health questions in several professions. In Febru-
ary 2019, the Conference of Chief Justices, an organiza-
tion comprised of top judges from every state, released a
resolution recommending the elimination of questions
pertaining to mental health history, diagnosis, and treat-
ment from applications to state bar associations.’’ In
particular, the New York State Bar met in October 2019
to consider removing questions about mental health
from applications for state bar admission, and voted the
next month to eliminate those questions completely.”
Lawsuits have also been brought in the medical profes-
sion to strike questions from licensing examinations.**
Courts have largely concluded that licensing boards
could not discriminate against applicants with disabili-
ties based on the status of the examination.** Neverthe-
less, job applicants and employees in the medical profes-
sion may still choose to hide any mental health diagnoses.

From a policy perspective, there are several ways em-
ployers can improve best practices, whether in the public
or the private sector, that would benefit the employer,
job applicants, and employees. Employers should include
all essential functions in the job post.

Under the ADA, employers may choose not to hire
someone with a particular disability if the person cannot
fulfill all the essential functions of the job. Therefore,
rather than ask if a person has a mental health condition
or is taking a mental health-related medication that
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would impair his or her ability to perform certain func-
tions, employers should simply ask whether the person
can perform that function (eg, whether the person can
operate heavy machinery). Clearly articulating the es-
sential functions within the job posting and applicant
screening questions protects the employer and applicants
with regard to discrimination.

Regardless of whether the disclosure of mental illness
is ADA-compliant, there are opportunities for improve-
ment in the treatment of persons with mental health is-
sues during the hiring process and during ongoing em-
ployment. Although the workplace may be stressful at
times, employment can lead to improved mental health,
self-esteem, a sense of accomplishment, and improved
quality of life.> Unless directly related to the ability to
perform one’s job duties, mental health disclosure should
be left up to the employee when he or she is comfortable
to do so.”

From a policy perspective, passing legislation and re-
forms that prevent employers from asking about a per-
son’s mental health status and treatment history would
ensure protection during the hiring process. If an em-
ployer includes screening questions that comply with the
ADA, those questions should be prefaced with language
clarifying that the employer is not permitted to discrim-
inate based on, or to share, the information collected.
Employers should also be more transparent about what
and how they intend to use that health information, in-
cluding how they will dispose of it. To bolster these ef-
forts, employers should implement internal policies to
ensure the confidentiality of job applicants’ and inter-
viewees” health information.

Furthermore, the employer should include informa-
tion about the workplace’s supportive environment and
any relevant benefits, such as employee assistance pro-
grams. Empathy and appropriate accommodations on
the part of the employer should be required to help sup-
port employees.” Many employers offer employee assis-
tance programs that provide confidential support for
persons with mental health issues.”> However, participa-
tion in employee assistance programs is typically less
than 10%, in part because of employees not believing
that they are truly confidential and a lack of promotion
of the program on the part of the employer.*®

Considering the underuse of employee assistance pro-
gram benefits, employers should offer robust mental
health benefits, including access to a sufficient number of
in-network mental health specialists, telehealth for
those living in rural areas or urban healthcare deserts,
drugs to treat mental illness without overly restrictive
utilization management or patient copays, coverage of
prescription digital therapeutics, and the elimination of
caps on the number of annual therapy visits.

CLINICAL

Limitations

This study had several limitations, including the re-
liance on publicly available information, which con-
strained the findings especially in the private sectors,
where information about hiring practices is generally
not available and may vary greatly between companies.
This limitation clearly illustrates the 2-edged dilemma
of laws that are difficult to implement or that allow
variability in their implementation, along with legal
concerns of violating ADA or state laws or regulations
regarding mental health.

Furthermore, this research was limited to select in-
dustries rather than a broad spectrum of employment.
This limitation was largely a result of the availability of
public information.

These limitations highlight the need for additional
research, including an assessment of how often people
are dissuaded from applying for a position based on dis-
closure requirements, how often people lie about their
health condition, or do not seek treatment because of
disclosure requirements, and how disclosure require-
ments perpetuate stigma.

Conclusion

QOur findings reveal important implications for the
hiring and retention of employees with mental health
conditions. Significant variability exists in disclosure re-
quirements for mental health conditions, and variability
in whether the disclosures directly violate the ADA.
Changing the way mental health is handled during the
job application process and during ongoing employment
may involve coordination between influential thought
leaders across industries, to continue efforts for advocacy
and education. Collaboration among those industry
leaders may help to drive the necessary changes to men-
tal health that are needed.
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